Trademark Valuation and
Earnout Clauses

Steve Brown
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What is an earnout clause?

& Example 1A —a simple standard earnout:

Joe Bloggs buys a trademark “X" from Mary Jane.

Due to the uncertainty of the value of the
trademark, Joe Bloggs agrees to pay Mary Jane
$200,000 for it upfront, with a further 520,000
payable in 12 months time if the turnover from
the use of the trademark achieves a certain level
of profitability.
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What is an earnout clause?

& Example 1B — a simple reverse earnout
arrangement:

In contrast, a reverse earnout arrangement
would be that Joe Bloggs agrees to pay Mary
Jane 5200,000, on the condition that Mary Jane
pay him 520,000 in 12 months time if the
turnover from the use of the trademark does
not achieve a certain level of profitability.
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Uses for earnout clauses
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1. Trademarks in the development or entrepreneurial stage with limited operating
history.

2. Trademarks of a new product line or technology that do not have a track record as
of the date of negotiations.

3. As anincentive to keep the seller involved in the operations after the deal closes
and the buyer wants the seller to have some “skin in the game.”

4. Where the owner’s concept of value is based upon projections that are more
optimistic than the projections made by the buyer.

5. A “value buyer” wants to acquire a trademark but is unable or unwilling to pay the

entire price upfront. This is especially helpful when negotiating with a seller that is
under some pressure to sell.
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Consideration in using earnout |
clauses
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Use has one purpose
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Drafting Points
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Des'tang tighed or trnpred ,\
e Key elements of any earnout clause, are: ,\
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Drafting Points - Performance
Target

Tham't et trickes] ar trappaed
by earm-out elansest

I — __"—-d

The performance target should be clear and understandable

The greater the degree of complexity or variables involved in the

calculation of the performance target, the greater the potential for
misunderstanding.

It is possible to have multiple performance targets each associated
with a different payout formula and rate
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: e The performance targets should deal with: :
> X
"ﬁ ¢ the level of involvement which the sellers are to have in the ongoing conduct of R,
.\ the business associated with the trademark and the extent to which the buyer 2
i has the right to terminate the employment of the sellers during the earnout k.
L period; R
S i,
g & the extent to which the buyer is to be restricted from using the trademark / ™
N running the business as it sees fit during the earnout period; }
\//' -\:‘
e ¢ Wwhether the determination of the earnout payment should exclude any “one- pe
"',_‘ offs” or exceptional matters such as the profit arising on the sale of significant ;
'Q assets or on the revaluation of any assets; b
\: ¢ the level of financial and other support which the buyer will be required to ;
: provided to the exp/oitation of the trademark during the earnout period and the A
e N
.\ basis on which any suppor ‘ é% é)*hd'i/ e }
b e A AN D R E T T N Norf N E XN \




7S

ZPIN TN TN TN XN RN TN T XN XN TR TN TR TS 7K
www.etiennelaw.com

Drafting Points - Distribution
of Earnout
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& It can be anything rules of
thumb: B!
e VYearly after end of year o
results in achievement of a 5
specified project or goal, R
monthly/weekly or -
. N
whatever is agreed be
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Take Home Point

Valuation of a trademark
IS an art not a science
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Questions ?

For Further Information Contact
Steve Brown

+61 2 8845 2400
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