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" A.l. Filings in the U.S. are

Dramatically Increasing

40k
m2007 m2008 =2009 2010
m2011 m2012 m2013 m2014
E2015 m2016 m2017 m2018
30k
=]
k5
T
n 20k
o
o
<L
3
10k
Ok
) 2] O \- AN 2 X O RN &
A A D R TG AP S
SEEERC RS T ¢ & & & & O
& S o F oF F N @
O < & S YOO® &
@ \3}\ NN
V‘ KILPATRICK
AN TOWNSEND

ATTORNEYS AT LAW




KILPATRICK
TOWNSEND

Proportional Increase Iin A.l. Filings Most

Pronounced for Non-U.S. Applicants
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" But A.l. Filing Trends

Depend on Application Area
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—— Computer Vision
—=—Entertainment

Robotics

Healthcare

Natural Language Processing
——Fintech

Digital Marketing

Automotive

Education

Cognitive Security

Augmented/Virtual Reality
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Perhaps Because Prospects of Patenting

A.l. Innovation Depends on Application Area
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" U.S. Eligibility Requirement

has been Affecting Patenting Prospects

 U.S. law indicates that any new and useful process, machine,
manufacture, or composition of matter, or any new and useful
Improvement thereof can be patented (35 U.S.C. § 101)
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U.S. Eligibility Requirement

has been Affecting Patenting Prospects

« U.S. law indicates that any new and useful process, machine,
manufacture, or composition of matter, or any new and useful
Improvement thereof can be patented (35 U.S.C. § 101)

 Unless the innovation is an abstract idea, law of nature, natural
phenomena or product of nature (case law)

« Each of these categories are somewhat dynamically defined
and dynamically applied (case law)

* Recent effort (2014): 5 S B 70

A PROCESS, MACHINE, NO
MANUFACTURE OR -
COMPOSITION OF

MATTER?

Y YES

( Step 2A)
[PART 1 Mayo test]
NO IS THE CLAIM DIRECTED
TO A LAW OF NATURE, A
T NATURAL PHENOMENON, OR AN
ABSTRACT IDEA
( JUDICIALLY RECOGNIZED
EXCEPTIONS) ?

‘v YES

( Step 2B)
[PART 2 Mayo test] |
YES DOES THE CLAIM RECITE NO |
le ADDITIONAL ELEMENTS THAT >
AMOUNT TO SIGNIFICANTLY |
MORE THAN THE JUDICIAL
EXCEPTION? |
A4 X
CLAIM QUALIFIES CLAIM IS NOT
AS ELIGIBLE SUBJECT { ELIGIBLE SUBJECT
MATTER UNDER MATTER )
35 uUsC 101 UNDER 35 UsC 101
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U.S. Eligibility Requirement

has been Affecting Patenting Prospects

« U.S. law indicates that any new and useful process, machine,
manufacture, or composition of matter, or any new and useful
Improvement thereof can be patented (35 U.S.C. § 101)

 Unless the innovation is an abstract idea, law of nature, natural
phenomena or product of nature (case law)

« Each of these categories are somewhat dynamically defined
and dynamically applied (case law)

* More recent effort (2019): 5 T A T
N e O -
« Abstract idea must be: mathematical S e
concept, certain method of organizing v ves
human activity or mental process or s 20
. PART 1 Mayo test]
other exception approved by TC NO " 15 ALAW OF NATURE, A
. * ? NATURAL PHENOMENON, OR AN
Director ( JUDIGIALLY RECOGNIZED
. . . . EXCEPTIONS) ?
* AND, if abstract idea is integrated |
into practical idea = eligible . ey
« Examiner not to issue eligibility [PART 2 Ny 1oy |
L - ves ADOITIONAL ELEMENTS THAT No
rejection unless more likely than B AMOUNT TO' SIGNIFICANTLY "

MORE THAN THE JUDICIAL
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not that claim is ineligible v v
CLAIM QUALIFIES CLAIM IS NOT
AS ELIGIBLE SUBJECT { ELIGIBLE SUBJECT
MATTER UNDER MATTER
35 uUsC 101 UNDER 35 UsC 101
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== Patenting Prospects of Software/A.l.

Innovations has been Volatile in the U.S.

| Electric Revised PTO
Alice  power Group  Guidance
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See: Gaudry K, Hayim S. “Artificial Intelligence Technologies Raw data from LexisNexis® PatentAdvisors™ — ;

Facing Heavy Scrutiny at the USPTO” IPWatchDog. 2018. (@ LexisNexis' IP



In the U.S., Inventors must be Human

U.S. patent statutes do not specifically require that
Inventors be human. However:

Legislative history and filing requirements (e.g., provision
of “family name”) are consistent with this requirement

U.S. case law requires that inventors be individuals (e.g.,
not corporations)

|.P. Is a personal property right in the U.S.

Consider: purpose of U.S. patent system is to promote
Innovation and disclosure



Conclusions

A high degree of uncertainty remains regarding which
types of artificial-intelligence innovations can be
patented in the U.S.

As of yet, no separate rules/laws distinguish
patentability of A.l. innovations from other software
Innovations

So as the U.S. struggles to determine which software
Inventions are sufficiently non-abstract to be patent
eligible, patenting A.l. inventions is being affected

The fact that A.l. patent applications are assigned to
many parts of the U.S. patent office further complicates
achieving consistent training and applicant predictability



